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Letter to the editor

Comment on “Ethical and legal considerations of the use of

robotic surgery in Brazil”

Comentario a “Consideracoes éticas e legais do uso da cirurgia robotica no

Brasil”

AnTONIO FERreRA CouTo FiLHO!

Firstly, it is commendable that the CBC has
taken the initiative to issue the Robotic Surgery Certifi-
cation Guidelines’. As early as 2020, we were already
considering this topic with the understanding that it re-
presented a significant advancement. Indeed, Common
Law will consistently follow societal developments and
precede statutory law. The well-crafted article? provides
an insightful exploration of Civil Liability, particularly
when highlighting the assumption of new risks and the
imperative to understand the ethical and legal implica-
tions associated with this practice.

Robotic surgeries present unique challenges
that impact the assessment and determination of res-
ponsibilities. Traditionally, the team leader is held pri-
marily responsible for all stages of the procedure, inclu-
ding those performed by the team. In robotic surgery, it
is important to highlight to the judiciary that the robo-
tic surgeon, or console surgeon, maintains part of their
face in contact with the machine’s display throughout
the surgical process. The robot ceases its actions when
this contact is interrupted. This scenario alters the su-
pervision dynamics not only over the surgical team but
also draws attention away from perioperative events.
Therefore, it is essential to consider this factor when
evaluating the existence of a causal link concerning the
surgeon’s liability. This new element introduced by the
machine warrants further study and the development
of new doctrines.

Another significant aspect involves the ope-
rating room nurse, a professional qualified by the ma-
nufacturer to manage the external movements of the
robot. This creates a new and important focus of ju-

dicial observation in determining responsibilities. Since
the surgeon does not participate in the docking pro-
cess, any failures in the machine’s use fall under the
nurse’s responsibility. The nurse is accountable for these
actions both as an agent before the civil court and in
cases where conduct may constitute criminal offense.

The Technical Director of the high-complexity
hospital where the robotic surgery will be conducted
bears the responsibilities as outlined in Article 5 and
its sole paragraph of Resolution CFM-2311/2022, da-
ted 03/28/2022. It should be noted that, under these
circumstances, the surgeon will not be held liable for
any procedural failures.

The anesthetic protocols in robotic surgeries
involve variations in drug dosages, which are often un-
familiar to legal professionals.

Expectations concerning the use of sensitive
patient data by the manufacturer should not be attribu-
ted to the surgeon.

A notable point to consider is the presence of
an electronic engineer in the operating room. This in-
dividual, employed by the manufacturer, is responsible
for managing both hardware and software. According
to Articles 932 and 933 of the Brazilian Civil Code, this
responsibility lies solely with the electronic engineer
and does not extend to the surgeon.

Emphasizing the vast and uncharted realm
of robotics and its implications on Brazilian Civil Liabi-
lity, the CBC's Legal Department stands ready to pro-
vide guidance and support to its members. We aim to
address the uncertainties that arise as they continually
strive for cures and advancements.
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